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Plaintiff Carlos Flowers brings this action against Defendant University of Pennsylvania
Health System, alleging that Defendant discriminated against him, onthe basisof race, and retaliated
against him in violation of Title VII of the Civil Rights Act of 1964 and the Philadel phia Human
Relations Act (PHRA). Defendant has moved for summary judgment on al of Plaintiff’s clams.

For the reasons discussed below, Defendant’ s motion is granted.

BACKGROUND

Flowers, an African-American male, is currently employed by Pennsylvania Hospital, a
component of theUniversity of PennsylvaniaHealth System. (Def.’ s Statement of Undisputed Facts
[hereinafter “Def.’s SOF’] 1 1-3.) Flowers received a Bachelor’s Degree in Criminal Justice in
1995 and completed a Masters of Art in Special Education in 2007. (Def.”sMem. of Law in Supp.
of Mot. for Summ. J. [hereinafter “Def.’s Mem.”] Ex. B at Pl.’s Dep. Ex. 37 [Flowers Resume].)
He worked as a Philadel phia Police Officer from October 1996 though September 2001. (I1d.) He

has also served in the Army Reserve/National Guard since September 1989 and is the “officer in



charge of a platoon of combat engineers.” (Id.) Since August 2001, he has worked as a Special
Education Teacher, in addition to working part-time with Defendant. (1d.)

Flowers worked for Defendant as a Security Officer, for twenty-five hours each week, from
1994 t0 1997. (Def.’s SOF 19.) Flowersleft the hospital and pursued work as a police officer and
subsequently as a special education teacher. (Pl.’s Statement of Contested Facts[hereinafter “Pl.’s
SOF’] 19.) To supplement hisincome, he returned to the hospital in 2002, working through the
present as a Security Officer for 16 hours every other weekend. (Def.’s SOF 9.) Since July 2004,
Flowers has worked additional shifts as a Relief Supervisor. (I1d. 119, 34.) In this capacity, he
received additional pay for filling in when a supervisor wanted time off. (Pl.’s Dep. at 91.) This
position was not a promotion, nor did Flowers apply for it through the Human Resources
Department; he was instead asked by a regular security supervisor to fill thisrole. (Def.’s SOF |
35-38.) Between 2004 and 2008, Flowers applied for seven promotions within the University of
Pennsylvania Health System. (Id. 111, 43.) Three of these positions were awarded to African-
American applicants. (Id.) Plaintiff’s discrimination complaint is based on only five of these
positions. (Pl.’s SOF at §43.) Of the five positions he identifies, two were awarded to African-
American applicants.' (Def.’s Mem. Ex. D at Carolina Dep. Ex. 10 [Def.’s Objections and Resps.
to Pl.’s First Set of Interrogs. [hereinafter “Def.’s Resps. to Interrogs.”]] at 4-5.) Defendant
contends that it consistently chose a more qualified applicant than Flowers for these positions.

In 2004 Flowers applied to be Director of Security and Safety at Pennsylvania Hospital.

(Def.’ s SOF 1144.) Hewasinterviewed by Steve Wanta, PennsylvaniaHospital’ s Vice President of

1 Although Plaintiff does not seek relief for all of the promotions he was denied, the
Court will briefly outline Flowers' s applications for these positions, as Plaintiff contends that
they reveal a pattern and practice of discrimination.
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Support Services. (Id. 1 49.) According to Flowers, Wanta asked about Flower’s academic
credentials and, when told Flowers had a Bachelor’ s Degree in Crimina Justice, Wanta“slammed
his hands on the table and he said ‘where you get that from, where you get that,” asif | wasn't
supposed to have adegree.” (Pl.’sDep. at 131.) Wantathen asked Flowers about the saf ety aspects
of the position; Flowers conceded he was not very familiar with the relevant safety procedures.
(Def.’s SOF 1 49; Pl.’s Dep. at 134-35.) Lawrence Knicely, who is not African-American,? was
ultimately chosen for the position. (Def.’s SOF §50.)

An opening for afull-time Security Supervisor at Pennsylvania Hospital was posted on or
about December 29, 2004. (1d. 157.) Flowersdid not apply for the position online, but contends
that he expressed hisinterest by writing his name on aposting in the security department. (1d. 158.)
Defendant does not have arecord of aresume submitted by Flowers for the position, but according
to Flowers a resume he submitted six months later for the position of Operations Manager at the
Hospital of the University of Pennsylvaniawas* probably” the sameresume. (Def.’sSOF {59; Fl.’s
Dep. at 164-65.) Karl Kinkler, who isnot amember of Plaintiff’s protected class, was ultimately
hired for the Security Supervisor position. (Def.’s SOF 1 60.)

The Operations Manager position, which Flowers applied for in June 2005, was ultimately
awardedto Art Wells, an African-American. (Id. 155-56.). Plaintiff doesnot challengehisfailure

to be promoted to this position.

2 The parties do not specifically identify the race of the non-African-American
individuals chosen over Flowers. Defendant’ s interrogatory answers specifically note when an
African-American candidate was chosen for a position. (See Def.’s Resps. to Interrogs. at 6-7.)
The Court, like the parties, assumes that when the candidate chosen for a position is not
expressly identified as African-American, he or she is not a member of Plaintiff’s protected class.



In November 2006, Flowers applied for a position as Safety Emergency Coordinator at
PennsylvaniaHospital.® (Id. 167.) The responsibilities of the position included: “the recognition,
evaluation, monitoring, and control of facilities, operational and environmental safety factors. ...”
(Id. 168.) Thejob posting required “knowledge of health care operations and regulationsincluding
JCAHO, OSHA, andrelated regul atory requirements.” (Id. §69.) Accordingto Defendant, Flowers
did not meet the minimum qualificationsfor this position, ashisresume did not indicate knowledge
regarding “safety and emergency preparedness and response.” (ld. 1 70-71; Def.’s Mem. Ex. C
[CarolinaDep.] at 78.) Flowers concedesthat his knowledge of the relevant safety regulationswas
limited towhat he had | earned working in the security department, but contended that he“ could have
learned more.” (Pl.’s Dep. at 234.) John Wierzbowski, who possessed a Bachelor’'s Degree in
Environmental Health and aMaster’ s Degreein Environmenta Health and Industrial Hygiene, and
had previously served asIndustrial Hygienist and Safety Officer at Hahnemann University, washired
for the position. (Def.’s SOF §73.) Plaintiff agreesthat Wierzbowski, who was not a member of
Plaintiff’s protected class, was better qualified for the position, but contends that he met the
minimum qualifications for the job and therefore should have received an interview, per company
policy. (Pl."s SOF § 75; Pl."s Dep. at 231:10-24.)

In October 2007, Flowers applied for the position of Director of Security at Pennsylvania
Hospital. (Pl.’s SOF 1 78.) Flowers satisfied the educationa requirements for the position and

received an interview. (Def.’s SOF 1 82; Pl.’s Dep. at 242-43.) The hospital ultimately selected

? Defendant refers to this position interchangeably as “ Safety Emergency Coordinator”
and “ Security Emergency Coordinator.” (Compare Def.’s Mot at 11 with Id. at 19.) The Court
will use the former title, which is used in the job posting for this position. (Def.’s Mot. Ex. B at
Pl.”s Dep. Ex. 31 [Job Posting for Safety Emergency Coordinator].)
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Darryl Beard, an African-American, for the job. (Def.’s SOF § 85.) Beard previoudy served as
Associate Director of Public Safety for New Jersey University and had twenty-six years of law
enforcement experience. (Id. 186.) He possessed a Bachelor’'s Degreein Crimina Science and a
Master’ sDegreein Education, Supervision, and Administration. (Def.’ sResps. to Interrogs. at 6-7.)
Flowers admitted that he was not more qualified than Beard. (Pl.’s Dep. at 274-75.) He does not
contend that he was discriminated against in relation to this promotion decision, but instead argues
that Defendant hired Beard, an African-American, to retaliate against Flowers for filing his
complaint. (Id. at 275; PI."s SOF / 88.)

Flowersapplied for two additional positionsthat are not the subject of thislawsuit. In Spring
2008, he applied to be Office Manager at the Penn Sleep Center. (Def.’s SOF 189.) Because he
failed to meet the minimum job requirements, which included three years of experience as an office
or administrative manager, Flowerswas not scheduled for an interview. (Id. 192.) The position
wasfilled by Patrice Thomas, an African-Americanfemale. (1d. §94.) Flowersnext applied, inMay
2008, for the position of Assistant Hospital Director for the Hospital of the University of
Pennsylvania. (1d. 1 96.) Again, Flowers was not scheduled for an interview as he lacked the
minimum job requirements. (1d. 197.) Headmitshewasnot qualified for thisposition and explains
that he applied for it mistakenly. (Def.’s SOF 1 98; Pl.’s Dep. at 281-82.)

Flowers also brings aclaim of discrimination related to additional responsibilities assigned
to Ralph Trovato, whoisnot African-American. Trovato received the position of Entrance & Valet
Manager in May 2005. (Def.’s SOF 102.) Flowersdid not apply for this position, believing “it
had nothing to do with security.” (Id. §101; Pl.’s Dep. at 179-80.) In 2006, Knicely, the Security

Director at the time, delegated to Trovato responsibility for certain day-to-day duties within the



security department, including scheduling officers, screening candidates for security positions, and
distributing assignments. (Def.’s SOF 11 104-05; CarolinaDep. at 98.) In an email to the security
department announcing thisassignment of duties, Knicely referred to Trovato as* Security Manager
Ralph Trovato.” (Def.’s SOF 1109.) Knicely did not seek permission from human resources to
refer to Trovato in this manner and he testified that he did not consider this title change to be
significant, as Trovato already had amanagement position within the security department. (Knicely
Decl. §15.) Trovato subsequently had abadge made that identified him as“ Security Manager” and
referred to himself in emails using this title. (Def.’s SOF § 111.) However, his title was never
changedin his personnél file. (1d. 112.) Trovato received noincreasein pay upon assuming these
additional duties* (Id. 1 114.) Knicely's supervisor learned, though the filing of Plaintiff’s
discrimination charge, that Trovato was using the title of “Security Manager” and immediately
instructed Knicely and Trovato to cease using thistitle. (Id. §115.) Trovato remains employed as
the Entrance and Valet Manager and has not received apromotion. (Id. §117.)

On July 2, 2007, Plaintiff filed a charge of discrimination with the Equal Employment
Opportunity Commission (EEOC), which he cross-filed with the Philadelphia Commission on
Human Relations (PCHR). (Def.’s SOF 1 119; Def.’s Mem. Ex. B a Pl."s Dep. Ex. 16 [Charge of

Discrimination].) The charge referenced his failure to be promoted to three posted positions —

* Plaintiff disputesthis, asserting that Trovato’'s starting pay as Valet Manager was
$19.00 an hour, but as “ Security Manager” he was payed $20.76. (Pl.’s SOF 1 114.) In support
of this claim he relies upon somewhat cryptic notes from the Philadel phia Human Relations
Commission. (Pl.’s Mot. Ex. 4 [Flowers Dep. Ex. 38].) Plaintiff did not identify the specific
portion of these six pages of notes he was relying upon, but the document states “No more money
for RT, $19/hr — 3% annually, now $20.16.” (Id.). This passage does not support the claim that
Trovato received araise. Instead, this notation is consistent with the testimony of Dorinda
Carolina, who declared that Trovato received only cost of living increases. (CarolinaDep. at
108-09.)



Director of Security and Safety (2004), Safety Emergency Coordinator (2006), and Security
Supervisor (2005) — as well as an unposted position of “Security Manager,” a reference to the
additional dutiesgivento Trovato. (Def.’s SOF 120.) Plaintiff’ sattorney requested aright to sue
notice from the EEOC on April 7, 2008 and sent acopy of thisletter to the PCHR. (Id. 122.) The
PCHR subsequently closed itsinvestigation of Plaintiff’ scharge of discrimination on May 16, 2008.
(Id. 1 123.) Plaintiff filed his Complaint with this Court on August 19, 2008 and amended this

Complaint on November 3, 2008.

. STANDARD OF REVIEW

Summary judgment is appropriate “if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a matter of law.” FED. R.
Civ. P. 56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). The moving party
bears the initial burden of identifying those portions of the record that it believes illustrate the
absence of agenuineissue of materia fact. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). If
the moving party makes such a demonstration, the burden then shifts to the nonmovant, who must
offer evidence that establishes a genuine issue of material fact that should proceed to trial. Id. at 324;
see also Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,475 U.S. 574 (1986). When the moving
party does not bear the burden of persuasion at trial, it may meet its burden on summary judgment
by showing that the nonmoving party’s evidence is insufficient to carry its burden of persuasion at

trial. Celotex, 477 U.S. at 323. Thereafter, the nonmoving party demonstrates a genuine issue of



material fact if sufficient evidence is provided to allow a reasonable finder of fact to find for the
nonmoving party at trial. Anderson, 477 U.S. at 248.

In reviewing the record, “a court must view the facts in the light most favorable to the
nonmoving party and draw all inferencesin that party’ sfavor.” Armbruster v. UnisysCorp., 32 F.3d
768, 777 (3d Cir. 1994). Furthermore, acourt may not make credibility determinations or weigh the
evidence in making its determination. See Reevesv. Sanderson Plumbing Prods., 530 U.S.133, 150
(2000); see also Goodman v. Pa. Tpk. Comm'n, 293 F.3d 655, 665 (3d Cir. 2002).

At the same time, to avoid summary judgment, “anonmoving party must adduce more than
amerescintillaof evidenceinitsfavor.” Williamsv. Borough of W. Chester, Pa., 891 F.2d 458, 460
(3d Cir. 1989) (citing Anderson, 477 U.S. at 249). Although credibility determinations remain the
function of thejury, ajudge considering a summary judgment motion by adefendant in acivil case
“unavoidably asks whether reasonabl e jurors could find by a preponderance of the evidencethat the
plaintiff isentitled to averdict-‘ whether thereis[evidence] upon which ajury can properly proceed
to find averdict for the party producing it, upon whom the onus of proof isimposed.”” Anderson,

477 U.S. at 252 (quoting Improvement Co. v. Munson, 81 U.S. 442, 448 (1871)).

1.  DISCUSSION

Plaintiff’ s discrimination claims focus on Defendant’ s failure to promote him to the Safety
Emergency Coordinator position, in 2006, and the unposted “ Security Manager” position, areference
totheadditional dutiesgivento Trovato. (Pl.’sResp. to Def.’sMot. for Summ. J. [hereinafter “Pl.’s
Resp.”] at 5.) Flowers acknowledges that any claimsrelated to the Director of Security and Safety

(2004) and Security Supervisor (2005) positions are time barred. (Id.) Nonetheless, Flowers



contendsthat theseinstancesdemonstrate Defendant’ s* discriminatory pattern” of denyingqualified
African-American internal applicants promotions in favor of external white candidates. (Id.)
Finally, Plaintiff asserts a retaliation claim based on the 2007 hiring for the Director of Security
position.

A. Plaintiff Failed to Exhaust HisAdministrativeRemediesastoHisClaimsUnder
the PHRA.

Before commencing a civil action under the PHRA, a party must allow the Pennsylvania
Human Relations Commission (PHRC) “an opportunity toinvestigate, and if possible, conciliatethe
matter.”® Barr v. U.S. Reduction Co., Civ. A. No. 94-3291, 1996 WL 494142, at *2 (E.D. Pa. Aug.
22,1996) (citing 43 PA. CONs. STAT. § 962(c)). Under the PHRA, aPlaintiff cannot file alawsuit
until the PHRC (or PCHR) has been given one year to resolve the controversy. See 43 PA. CONS.
STAT. 8962(c)(1); Churchill v. Sar Enters., 183 F.3d 184, 190 (3d Cir. 1999) (“[A] party must wait
one year after filing charges with the PHRC for alleged PHRA violations before having the option
to forego the state administrative process and file suitin court.”). When aPlaintiff requeststhat the
PHRC transfer hisor her caseto the EEOC before one year has passed, and the PHRC subsequently
closesthe case, the Plaintiff hasfailed to exhaust her administrative remedies under the PHRA and
may not then filealawsuit. Schweitzer v. Rockwell Int’l, 586 A.2d 383, 386 (Pa. Super. Ct. 1990);
seealsoBarr, 1996 WL 494142, * 2 (plaintiff failed to exhaust administrativeremediesunder PHRA
when she withdrew her filing with PHRC and transferred action to EEOC); Lyons v. Springhouse

Corp., Civ. A.No. 92-6133, 1993 WL 69515, * 3 (E.D. Pa. 1993) (granting motion to dismissPHRA

> Asother courtsin this District have noted, alocal agency, such asthe PCHR, with
whom Plaintiff filed his claim in this case, can undertake an investigation in lieu of the PHRC.
See Kuhn v. Oehme Carrier Corp., 255 F.Supp.2d 458, 466 (E.D.Pa. 2003); Kedra v. Nazareth
Hosp., 857 F.Supp. 430, 432-33 (E.D. Pa. 1994).
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clams for failure to exhaust administrative remedies when Plaintiff, four months after filing
administrative complaint, sent Commissionletter informingit that heintended tofilelawsuit, which
caused Commission to dismiss complaint).

Flowers filed his charge with the EEOC and cross-filed with the PCHR on July 2, 2007.
Plaintiff’ sattorney wrote to the EEOC on April 7, 2008 and requested aright to sue notice, copying
the PCHR on this correspondence. (Def.’sMem. Ex. B at Pl.”sDep Ex. 39 [Letter of April 7, 2008
to EEOC].) On May 16, 2008, the PCHR issued a letter stating that Plaintiff’s case before the
Commission was dismissed on that same date, for “waiver of jurisdiction to EEOC for right to sue
letter.” (Def.’sMem. Ex. F[Letter from PCHR].) Hence, Plaintiff’ s case was not beforethe PCHR
for the full one-year period required by the PHRA prior to filing in federal court and his PHRA
claims are barred.

B. Defendant is Entitled to Summary Judgment on Plaintiff’s Title VII
Discrimination Claims.

1 The McDonnell Douglas Burden-Shifting Analysis
To state a Title VII discrimination claim, a Plaintiff may use either the pretext theory
elaborated in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) or the mixed-motive theory
of Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). Makky v. Chertoff, 541 F.3d 205, 213 (3d
Cir. 2008). Under the burden-shifting analysis for Title VII claims set forth in McDonnell Douglas,
Plaintiff must first establish a prima facie case of discrimination.® See 411 U.S. at 802. In the

context of a failure to promote claim, a plaintiff establishes a prima facie case by showing: “(i) that

® Assuming arguendo they were not barred for failure to exhaust, this burden-shifting
anaysis would also apply to Plaintiff’s PHRA claims. See Smpson v. Kay Jewlers, 142 F.3d
639, 644 n.4 (3d Cir. 1998).
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he belongs to a [protected category]; (ii) that he applied and was qualified for a job for which the
employer was seeking applicants; (iii) that, despite his qualifications, he was rejected; and (iv) that,
after his rejection, the position remained open and the employer continued to seek applicants from
persons of complainant's qualifications.” Fuentes v. Perskie, 32 F.3d 759, 763 (3d Cir. 1994) (citing
McDonnell Douglas, 411 U.S. at 802). The fourth prong can also be satisfied when the promotion
isgiven to someone with similar qualifications outside the protected class. See Allenv. Mich. Dep't
of Corrs., 165 F.3d 405, 410 (6th Cir. 1999).

If Plaintiff establishesaprimafaciecase, theburden shiftsto Defendant to assert alegitimate,
non-discriminatory reason for the adverse employment decision. SeeMcDonnell Douglas, 411 U.S.
at 802-03. Thisburdenisa“relatively light” one, satisfied “by articulating alegitimate reason for
the unfavorable employment decision.” Fuentes, 32 F.3d at 763. Once Defendant sets forth such a
reason, the burden shiftsback to Plaintiff, who must then proffer evidencethat theemployer’ sreason
ismerely apretext for discrimination. See McDonnell Douglas, 411 U.S. at 804. The plaintiff can
defeat summary judgment by pointing to direct or circumstantial evidence “from which a factfinder
could reasonably either (1) disbelieve the employer’s articulated legitimate reasons; or (2) believe
that an invidious discriminatory reason was more likely than not a motivating or determinative cause

of the employer’s action.” Fuentes, 32 F.3d at 764.

" Plaintiff contends that he “has evidence sufficient under either a mixed motive or
pretext theory.” (Pl.’sResp. a 8.) Plaintiff, however, failsto offer any analysis utilizing the
“mixed-motive’ theory. In a“mixed-motive’ case, “an unlawful employment practiceis
established when the complaining party demonstrates that race, color, religion, sex, or national
origin was a motivating factor for any employment practice, even though other factors aso
motivated the practice.” 42 U.S.C. § 2000e-2(m); see also Desert Palace, Inc. v. Costa, 539 U.S.
90, 94 (2003). The “mixed motive” standard is normally used when instructing juries; the Third
Circuit has not declared whether it is applicable to summary judgment. Houser v. Carpenter
Tech. Corp., 216 Fed. Appx. 263, 265 (3d Cir. 2007). However, our Court of Appeals has said

11



2. Plaintiff fails to establish a prima facie case as to the Safety Emergency
Coordinator Position.

In determining whether aplaintiff is qualified for aposition, for the purpose of establishing
aprimafacie case, courtsinthiscircuit apply an objective standard. Sempier v. Johnson & Higgins,
45 F.3d 724, 729 (3d Cir. 1995); see also Makky v. Chertoff, 541 F.3d at 215 (prima facie case
cannot be established when “thereisunchallenged obj ective evidencethat [ plaintiff] did not possess
the minimal qualifications for the position plaintiff sought to obtain or retain”). Plaintiff did not
receive an interview for the Safety Emergency Coordinator position, as Defendant did not believe
he met the minimum qualifications. (Def.’s SOF § 70.) The position required “[k]nowledge of
health care operations and regulations including JCAHO, OSHA and related regulatory agency
requirements as well as fire and safety codes.” (Def.’s Mem. Ex. B at PI’s Dep. Ex. 31 [Job
Posting].) Flowerstestified that hisknowledge of JCAHO and OSHA was based on hiswork inthe
security department and argued that, although he had not seen the regul ationsthemselves, he*could
havelearned more.” (Pl.’sDep. at 234.) Thistestimony failsto establish that Flowerswasqualified
for theposition. Assuch, he cannot make out aprimafacie case of discrimination asto thisposition.
Furthermore, even assuming arguendo that Plaintiff could make out a primafacie case, he agrees

that the chosen candidate was more qualified for the position, rendering futile any contention that

that, were the standard to be applied in the summary judgment context, a plaintiff would need to
point to evidence supporting a conclusion that an impermissible factor played arolein the
employment decision. Id.; seealso Rousev. 11-VI Inc., App. A. No. 08-3922, 2009 WL 1337144,
at *4 (3d Cir. 2009) (no triable issue when plaintiff, at summary judgment stage, failed to point
to evidence that race played role in termination decision). Plaintiff has failed to point to any
record evidence, direct or circumstantial, indicating that his race was a motivating factor in any
of the employment decisions made by Defendant. As such, the Court will evaluate his claims of
discrimination using only the McDonnell Douglas analysis.

12



Defendant’ s proffered reasonfor hiring Wierzbowski, namely hissuperior qualifications, weremere
pretext. (Pl.’s SOF {75.)
3. The* Security Manager” Position

Plaintiff contendsthat Ralph Trovato, after being hired as the Entrance and Valet Manager,
was subsequently promoted to an unposted position as” Security Manager.” Plaintiff himself did not
apply for the Entrance and Vaet Manager position. Trovato was, as noted above, given additional
responsibilities by Knicely, but did not receive araise, nor was he given an official promotion or
changeintitle. Plaintiff claims he was discriminated against when Knicely gave these additional
responsibilitiesto Trovato instead of to Plaintiff. To establish aprimafacie case of discrimination,
aplaintiff must show that she: (1) isamember of a protected class; (2) isqualified for the position;
(3) suffered an adverse employment decision; and (4) an individual who is not a member of the
protected class was treated more favorably. See Smpson, 142 F.3d at 644 n.5.

Defendant argues that Plaintiff’s claims as to the assignment of new responsibilities to
Trovato must fail, asPlaintiff hasnot established that he suffered an adverse employment action and
thereforefailsto satisfy thethird prong of aprimafaciecase. A “tangible employment action” isone
that causes a “significant change in employment status, such as hiring, firing, failing to promote,
reassignment with significantly different responsibilities, or adecision causing asignificant change
inbenefits.” Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 761 (1998). Plaintiff contendsthat the
adverse employment action he suffered was afailure to promote and that, as such, he has made out
aprimafaciecase. (Pl.’sResp. at 15.) However, the Court is not persuaded that the assignment of
these additional responsibilities to Trovato, absent any raise or official change in title, constitutes

apromotion.
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A denia of the opportunity to perform additional dutiesis aso not an adverse employment
action. See Traylor v. Brown, 295 F.3d 783, 789 (7th Cir. 2002) (finding plaintiff did not suffer
material harm or adverse employment action when shewas not assigned additional dutiesand “[t]he
employeeswho performed these extradutiesreceived no promotions, higher pay or prestigioustitles
for doing s0”); Petrosino v. Bell Atlantic, 385 F.3d 210, 228-29 (2d Cir. 2004) (declaring that
although assignment astemporary acting manager, whichinvolved no additional pay or benefits, was
“animportant first step” towardsapromotion, it did not itself “materially alter” job status). Plaintiff
has failed to make out a primafacie case.

Assuming arguendo that he has made out a prima facie case, Plaintiff’s claim till fails.
Knicely stated that he did not consider Flowersfor the additional dutiesassigned to Trovato because
Flowers only worked part time. (Def.’s Mem. Ex. E [Knicely Aff.] 1 13.) Plaintiff points to no
evidenceintherecord that discreditsthisreason, simply choosing to baldly assert that “[t]hisreason
isnot only ludicrousitisasoillogical.” (Pl.’sResp. at 15.) Plaintiff also contends that this reason
is merely pretext because Defendant has routinely asserted that its hiring decisions are based on
choosing the most qualified individual. If thisis the case, Plaintiff argues, he would have been
chosen for these additional duties instead of Trovato. Even assuming he possessed stronger
gualifications, Plaintiff’s argument ignores the fact that the decision to assign new duties, without
additional pay or hours of work, was of aqualitatively different sort than a decision of who to hire
for a new position. Hence it was reasonable for Defendant, in this context, to choose to assign
additional dutiesto an employeewho wasregularly thereto perform them, rather than to request that
a part-time employee like Flowers work additional hours, at added expense to Defendant, to fulfill

these duties.
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4, Plaintiff’ s assertions of a discriminatory pattern or practice

Plaintiff theorizes that Defendant exhibited a pattern or practice of discrimination in its
repeated failures to promote Plaintiff. Asdiscussed above, Plaintiff cannot establish aprima facie
case for the only positions that are actionable in this case. Thus, even if Plaintiff was previously
discriminated against, that past discrimination cannot save his failed failure to promote claims.
However, Plaintiff’s “pattern or practice” theory also fails on its own. First, three of the seven
positions for which Flowers applied werefilled by African-American individuals, afact that belies
Plaintiff’ sassertionsof apattern of discrimination. Furthermore, for those positionsinwhichhecan
arguably establish a prima facie case — the Director of Security and Safety and the Security
Supervisor positions — he still cannot establish any pretext. Plaintiff contends that Defendant’s
proffered reasons for selecting Knicely as Director of Safety and Security are mere pretext and that
“Defendant intentionally mischaracterizes each person’s qualifications’ to establish the legitimacy
of itsdecision. (Pl.’sResp. at 10.) To discredit an employer’s proffered reasons “the non-moving
plaintiff must demonstrate such weakness, implausibilities, inconsistencies, incoherencies, or
contradictions in the employer’s proffered legitimate reasons for its actions that a reasonable
factfinder could rationally find them unworthy of credence, and hence infer that the employer did
not act for [the asserted] non-discriminatory reasons.” Fuentes, 32 F.3d at 765 (citations, quotation
marks, and footnote omitted). The Court finds Plaintiff’s attempts to discredit Defendant’s
articulated reasons for the promotion decision do not satisfy this standard.

Defendant contends that it hired Lawrence Knicely because he was more qualified and
possessed “significantly more management level experience.” (Def.’s Mem. at 29.) Knicely

possessed a Bachelor's Degree in Criminal Justice and a Master’'s Degree in Public
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Administration/Administrative Sciences. (Def.’s Mem. Ex. B a Pl.’s Dep. Ex. 23 [Knicely
Resume].) He had worked for twenty-four years in the Audobon, New Jersey Police Department,
attaining the rank of Chief of Police. (Id.) He also worked asthe Safety and Security Manager for
aBurlington Coat Factory distribution center. (Def.’ sResps. to Interrogs. at 6.) Incontrast, Flowers
had aBachelor’ s Degreein Criminal Justice and was working on completing aMaster’s Degreein
Specia Education. (Def.’s Mem. Ex. B at Pl.’s Dep. Ex. 22 [Flowers Resume].) His resume
indicates that he had worked for four years in the Philadel phia Police Department and served as a
Senior Non-Commissioned Officer inthe PennsylvaniaNational Guard. (1d.) Hea soworked part-
time as a Security Officer for Defendant, while working full-time as a Special Education Teacher.
(Id.) Flowerstestified that he did not believe he had better qualifications than Knicely. (Pl.’sDep.
at 147-48.)

But, Plaintiff argues that Defendant did not adequately credit Plaintiff’s management
experience in the National Guard or as aRelief Supervisor. (Id. at 10-11.) In contrast, he argues,
Defendant “fabricates Knicely’s OSHA experience by assuming he must have it, despite no record
evidence of it anywhere.” (Id. at 11.) To support this allegation, he relies on the deposition of
Dorinda Carolina, Chief Human Resources Officer for Pennsylvania Hospital. Ms. Carolina, the
only individual deposed by Plaintiff, began working for Defendant on July 14, 2007 and as such
played no role in this hiring decision. (See Carolina Dep. at 10.) During her deposition she was
asked to review Knicely’ s resume; she stated that his resume led her to believe that he would have
had experiencewith OSHA and noted that shewould have asked him about thisin aninterview. (I1d.
at 65-69.) Carolinawas asked to review only Knicely’ sresume and not hisfull application. (ld. at

64.) Plaintiff now relies on this testimony as his proof that in its hiring decision Defendant
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“fabricate[d] Knicely's OSHA experience” and that Defendant “consistently and deliberately
devalued Flowers credentials while overvaluing his Caucasian counterparts.” (Pl.’s Resp. at 11.)
The record evidence relied upon by Plaintiff simply cannot support this claim and any consequent
assertion of pretext.

Defendant also arguesthat it had alegitimate reason for selecting Karl Kinkler for the 2005
Security Supervisor Position, contending he was‘the most qualified candidate for the position.”
(Def.’s Mot at 31.) Kinkler possessed a Bachelor’'s Degree and a Master’s Degree in Criminal
Justice and had graduated from the West Point Leadership and Command Program. (Def.’s SOF
62.) He had worked for twenty-seven years in the Woodbury, New Jersey Police Department and
attained therank of Chief of Police. (Id.) Hisresumereflected additional private sector management
experience. (Def.’sMem. Ex. B at Pl.’s Dep. Ex. 27 [Kinkler Resume].) In contrast, Flowers had
only part-time supervisory experience as a Relief Supervisor and in the National Guard. (Def.’s
Mem. at 31-32.)

Plaintiff agreesthat Kinkler possessed more formal education in criminal justice and more
law enforcement experience than he. (Pl.’s Dep. at 171-72.) Nonetheless, he argues that he was
more qualified for the position because he was an internal candidate already working as a Relief
Supervisor at the hospital, giving him more relevant experience. (Id. at 171; Pl."sResp. at 11-12.)
Furthermore, Plaintiff contendsthat Kinkler, an external applicant, had to betrained for the position
after being hired, while if Flowers had been hired he would not have needed additional training.
(P sResp. at 12.)

“In determining whether similarly situated nonmembers of a protected class were treated

more favorably than a member of the protected class, the focus is on the particular criteria or
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guaifications identified by the employer . . . .” Smpson, 142 F.3d at 647. The “Additional
Requirements” identified in the job posting for the Security Supervisor position included
“[e]xtensive experiencein security guard force operations, preferably inahealth setting. Supervisory
experience preferred.” (Def.’sMem. Ex. B at Pl."’sDep. Ex. 26.) Flowers has not offered evidence
that discredits Defendant’ sreason for selecting Kinkler. Instead, Flowersarguesthat he should have
been chosen because he was already working in a health care setting and in asimilar capacity on a
part-timebasis. While Flowers may wish that Defendant gave this experience greater weight, it did
not and, moreimportantly, it was not required to. It isnot for the court to now independently apply
the selection criteriadesired by Plaintiff. See Smpson, 142 F.3d at 647. Plaintiff hasfailed to show
that Defendant’ s proffered reason for hiring Kinkler was pretextual. Defendant’s hiring decisions
as to these two positions fail to provide any evidence of a pattern or practice of discrimination.

C. Defendant is Entitled to Summary Judgment on Plaintiff’s Retaliation Claim.

1. Plaintiff failed to exhaust his retaliation claim.

Defendant contends that Plaintiff’s retaliation claims, which relate to the 2007 hiring of a
Director of Security, fail as a matter of law due to Plaintiff’s failure to exhaust administrative
remedies. (Def.’s Mem. at 20-22.) “[T]he relevant test in determining whether [a plaintiff] is
required to exhaust her administrative remedies . . . is whether the acts alleged in the subsequent
Title VII suit are fairly within the scope of the prior EEOC complaint, or the investigation arising
therefrom.” Antol v. Perry, 82 F.3d 1291, 1295 (3d Cir. 1996) (citing Waitersv. Parsons, 729 F.2d
233, 237 (3d Cir. 1984)). Plaintiff filed his EEOC charge prior to the posting of this position. He
never amended his charge, nor did he file a subsequent charge of retaliation related to this position.

(Def.’s SOF 1 121.) The EEOC charge and Plaintiff’s PCHR complaint never mention the word
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“retaliation,” focusing instead on discrimination clams. (Def.’s Mem. Ex. B at Pl.’s Dep. Ex. 16
[Administrative Charge and Compl.].)

Plaintiff contends that his retaliation claims fall within the scope of the investigation of his
discrimination claims. According to Plaintiff, the PCHR investigator, in the course of his
investigation, “alerted Flowersthat he believed the failure to hire him as the Security Director may
have been retaliation for Flowers having filed his complaint.” (Pl.’s Resp. at 6.) However, the
record does not support a retaliation claim. (Compare Pl.’s SOF 121 with Pl.’s Dep. at 253.)
Plaintiff relies on what is purportedly the unauthenticated notes of the investigator, which state, in
an entry dated 12/10/07: “Not sure if he wants to file retal. Wantsto leave.” (Pl.’s Mot. Ex. 4
[Flowers Dep. Ex. 38].) This notation does not lend itself to the conclusion that the investigator
believed the failure to hire Plaintiff as Security Director may have been retaliatory. When asked
about this notation, Plaintiff stated, “1 said to him | didn’t want to file retaliation.” (Pl.’s Dep. at
253))

The Third Circuit has rejected the position of other circuits, which have held “that any
complaint of retaliation occurring during the time when prior EEOC complaints are pending
necessarily falls within the scope of those complaints.” Robinson v. Dalton, 107 F.3d 1018, 1024
(3d Cir. 1997) (citations omitted). Instead, inthiscircuit, courts must determine, on a case-by-case
basis, whether the claim at issuefallswithin the EEOC complaint and subsequent investigation. Id.
However, “if the EEOC investigation is too narrow, a plaintiff should not be barred from raising
additional claims in district court.” Id. at 1026. The district court must determine whether an
investigation was reasonable. 1d. In Robinson, the Third Circuit offered factors a district court

might consider in making this determination. Most relevant to this case is “whether the EEOC

19



should have been put on notice of [Plaintiff’s] clam of retaliatory discharge and therefore
investigated the claim.” |d.

Atthevery least, if this Court acceptsthem astrue, theinvestigator’ s unauthenticated notes
indicate that he was aware of a potential retaliation claim. However, this same notation, and
Plaintiff’ stestimony, indicatethat theinvestigator wastold by Flowersthat hedid not wishto pursue
a retaliation claim. Given this fact, it is reasonable that the investigator did not expand his
investigationtoincludetheretaliation claim. See Porchiav. Cohen, Civ. A. No. 98-3643, 1999 WL
357352, at * 9 (E.D. Pa. June 4, 1999) (“Plaintiff cannot now argue that the second investigation
ought to have included an investigation into her retaliation claim, when she herself did not believe
such investigation necessary or warranted.”). Plaintiff, given the opportunity to exhaust his
administrative remedies, declined to do so. Assuch, hisretaliation claim is barred.

2. Plaintiff's retaliation claim fails on the merits.

Evenif, assuming arguendo, Plaintiff’ sretaliation claimwasnot barred, it failson themerits.
A retaiation claimisanalyzed using the same burden-shifting framework asadiscrimination claim.
To establish aprimafacie case of retaliation, a plaintiff must show that he or she: (1) engagedina
protected activity; (2) was subsequently or contemporaneously subject to an adverse employment
action; and (3) a causa link exists between the protected activity and the adverse action. See
Woodson v. Scott Paper Co., 109 F.3d 913, 920 (3d Cir.1997). Defendant, for purposes of summary
judgment, acceptsthat Plaintiff can make out aprimafacie case of retaliation. (Def.’sMem. at 37.)
Defendant arguesthat it has proffered alegitimate reason for sel ecting Beard as Director of Security
— that he “was objectively more qualified than Plaintiff.” (1d.) Beard had extensive experience,

including twenty-six yearsin law enforcement and service as Associate Director of Public Safety for
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New Jersey City University, where he supervised five senior-level managers and fifty-two security
officers. (Def.’sSOF §86.) Defendant believed thisexperiencerendered Beard morequalified than
Flowers, who lacked full-time management experience.

“To obtain summary judgment [on aretaliation claim], theemployer must show that thetrier
of fact could not conclude, as a matter of law, (1) that retaliatory animus played a role in the
employer's decisionmaking process and (2) that it had adeterminative effect on the outcome of that
process.” Krousev. Am. Serilizer Co., 126 F.3d 494, 501 (3d Cir. 1997). Defendant has met this
standard. Plaintiff pointsto no record evidenceto discredit Defendant’ sreasonsfor hiring Beard or
that indicate retaliatory animus existed. Heinstead offersthe following convoluted theory to show
that Defendant’s motivation was retaiatory: (1) the assignment of additional duties to Trovato
establishes that Defendant’s “assertion that its hiring decisions are based on the most qualified
applicant is pure fiction and a hoax,”; (2) had Plaintiff not filed his charge, Trovato, rather than
Beard, would have been chosen for the position; (3) Trovato was not the most qualified individual;
and (4) therefore, “Beard was only hired in direct response to Flower’s Complaint, not because he
wasmorequalified.” (Pl."sResp. at 17.) According to Plaintiff, the hiring of Beard wasretaliatory
in that Defendant intended to convey to Plaintiff that, regardless of his credentials, he would never
receive apromotion after having filed his complaint. This contention isnot at al supported by the
record, nor does it follow from the theory proposed by Plaintiff. Plaintiff has failed to point to
sufficient evidence for a reasonable jury to disbelieve Defendant’ s reason for hiring Beard or to
conclude that this hiring was motivated by retaliatory animus. Defendant is entitled to summary

judgment on these claims.
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V. CONCLUSION

Plaintiff has failed to provide sufficient evidence to create a genuine issue of material fact
as to his discrimination and retaliation claims. Moreover, he failed to exhaust his claims under
the PHRA and his retaliation claim under Title VII. As such, Defendant is entitled to summary

judgment on all claims. An appropriate order will be docketed with this opinion.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CARLOS FLOWERS, :
Plaintiff, : CIVIL ACTION

V.

UNIVERSITY OF PENNSYLVANIA
HEALTH SYSTEM. : No. 08-3948
Defendant. :

ORDER

AND NOW, this 16" day of June, 2009, upon consideration of Defendant’s Motion for
Summary Judgment, Plaintiff’s Response in Opposition, and Defendant’s Reply thereto, and for
the reasons discussed in this Court’s separate Memorandum of June 2009, it is hereby
ORDERED that:

1. Defendant’s Motion for Summary Judgment (Document No. 17) is
GRANTED.

2. The Clerk of Court is directed to close this case.

BY THE COURT:

LS

Berle M. Schiller, J.
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